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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )S Responsive to communication(s) filed on 26 July 2004 . 
2a)S This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-82 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) ^ Claim(s) 18-41 and 59-82 is/are allowed. 

6) IEI Claim(s) 1-17 and 42-58 is/are rejected. 

7) D C!aim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)^ The drawing(s) filed on 03 January 2001 is/are: a)S accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)Q All b)D Some * c)D None of: 

1 .D Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 

1) □ Notice of References Cited (PTO-892) 

2) d Notice of DraftspersorTs Patent Drawing Review (PTO-948) 

3) Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 
Paper No(s)/Mail Date 18 May 2004 . 



4) CH Interview Summary (PTO-413) 

Paper No(s)/Mail Date. . 

5) O Notice of Informal Patent Application (PTO-152) 

6) □ Other: . 
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DETAILED ACTION 



Claim Rejections - 35 USC § 102 



The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

I. Claims 1-17 and 42-58 are rejected under 35 U.S.C. 102(e) as being anticipated by Shirai 
et al. (US 5,912, 877) hereinafter Shirai. 

1. Regarding claims 1 and 42 - Shirai discloses a plurality of protocol terminating units, 
refer to Figure 1 and column 7 lines 9 to 44. 

Shirai discloses a destination determining processor, which comprises: a path selecting 
section which determines a transfer destination route for a stream of packets received from any 
of said protocol terminating units, wherein said path selecting section determines whether or not 
transfer of said received stream of packets to said transfer destination route is in an inhibition 
state, and selects another transfer destination route when the transfer of the packet to said transfer 
destination route is in the inhibition state, refer to Figure 1 and column 7 lines 9 to 44. 
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Applicants have amended claims 1 and 42 to add "each stream identifier of a stream of 
packets, Shirai discloses grouping flows using "a data link identification information set" which 
in effect identifies each stream of packets from a terminal or group of terminals routes the 
streams in the same matter, refer to column 8 lines 10 to 20. For the frame relay portion of the 
invention, Shirai utilizes the DLCI (Data Link Connection Identifier) and group number which is 
part of every data stream to group flows and keep all streams of the same group utilizing the 
route, refer to column 13 lines 30 to 38 and column 14 lines 43 to 52 and column 16 lines 43 to 
60 and column 17 lines 54 to 67 and column 18 lines 1 to 16. 

2. Regarding claims 2 and 43 - Shirai discloses said path selecting section determines said 
transfer destination route or said another transfer destination route based on a load distribution 
ratio previously set for each said transfer destination route, refer to Figure 1 and column 8 lines 
25 to 56. 

3. Regarding claims 3, 4, 6, 7, 12, 14, 44, 45, 47, 48, 53, 54, and 55 - Shirai discloses said 
path selecting section manages the stream count being currently allocated and the maximum 
stream count to be allocated, for each said transfer destination route, and determines whether or 
not the transfer of said received steam of packets to said transfer destination route is in the 
inhibition state, based on comparison between the stream count being currently allocated and the 
maximum stream count to be allocated, refer to Figures 1 and 2 and column 9 lines 50 to 67 and 
column 10 lines 1 to 60. 
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4. Regarding claims 5 and 46 - Shirai discloses said path selecting section determines 
whether or not the transfer of said received stream of packets to said another transfer destination 
route is in the inhibition state, when determining said another transfer destination route for said 
received stream of packets, refer to Figure 1 and column 7 lines 9 to 44. 

5. Regarding claims 1 1 and 52 - Shirai discloses said path selecting section determines said 
another transfer destination route based on a predetermined order, refer to Figures 10 and 1 1 and 
column 17 line 35 to column 18 line 21. 

6. Regarding claims 15, 16, 56, and 57 - Shirai discloses said path selecting section 
calculates an allocation rate of the stream count being currently allocated to a load distribution 
ratio for each said transfer destination route, and determines said transfer destination route 
having the smallest allocation rate as said another calculation result, when determining said 
another transfer destination route for said received stream of packets, refer to Figure 21 and 
column 9 lines 50 to 67 and column 22 lines 17 to 48. 

7. Regarding claims 17 and 58 - Shirai discloses said path selecting section discards a 
correspondence between said transfer destination route and said received stream of packets when 
a packet does not arrive for a predetermined time, refer to column 14 lines 50 to 64. 



Claim Rejections - 35 USC §103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

II. Claims 8-10 and 49-51 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Shirai (Same as above) in view of Goldszmidt et al. (US 6,195,680 Bl) hereinafter Goldszmidt. 

l . Regarding claims 8, 9, 10, 49, 50, and 51 - Shirai discloses rerouting packet streams if 
the primary route is congested (inhibited). 

Shirai does not expressly disclose selecting another route based on monitoring for faults. 

Goldszmidt discloses said path selecting section monitors whether or not a fault has 
occurred on said transfer destination route, and assigns a stream of packets allocated to said 
transfer destination route to said another transfer destination route when said fault has occurred 
on said transfer destination route, refer to the abstract. 

At the time of the invention, it would have been obvious to a person of ordinary skill in 
the art to combine rerouting due to congestion with faults in order to cover all cases required for 
rerouting which would make the system more robust and intolerant to system malfunctions and 
congestion. The benefit being that one monitoring and rerouting function could handle both 
functions saving and optimizing system resources. 
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Allowable Subject Matter 

Claims 18-41 and 59-82 are allowable over the prior art of record. 

Response to Arguments 

Applicant's arguments filed 26 July 2004 have been fully considered but they are not 
persuasive. 

On page 48 of the response Applicants argue that there is no suggestion or consideration 
of a stream identifier (for the packets) in these systems (as claimed) and the reference, Shirai, is 
silent with respect to keeping packets of a same stream in order. Examiner respectfully disagrees. 
Applicants have amended claims 1 and 42 to add "each stream identifier of 1 a stream of packets, 
Shirai discloses grouping flows using "a data link identification information set" which in effect 
identifies each stream of packets from a terminal or group of terminals routes the streams in the 
same matter, refer to column 8 lines 10 to 20. For the frame relay portion of the invention, Shirai 
utilizes the DLCI (Data Link Connection Identifier) and group number which is part of every 
data stream to group flows and keep all streams of the same group utilizing the route, refer to 
column 13 lines 30 to 38 and column 14 lines 43 to 52 and column 16 lines 43 to 60 and column 
17 lines 54 to 67 and column 18 lines 1 to 16. 

On page 49 of the response Applicants argue that there is no disclosure that the client 
selects the path (transfer destination route) for the data shown in Goldszmidt. The examiner 
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respectfully disagrees. The abstract discloses the client selects a different server based on a 
failure and the election of a different server is selecting a different path. A different server and a 
different path are one in the same, since you can't have the same path with selection of a different 
server, it is not physically possible. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John Pezzlo whose telephone number is (571) 272-3090. The 
examiner can normally be reached on Monday to Friday from 8:30 AM to 4:30 PM. 



Application/Control Number: 09/752,461 



Page 8 



Art Unit: 2662 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Hassan Kizou, can be reached on (571) 272-3088. The fax phone number for the 
organization where this application or proceeding is assigned is (703) 872-9306. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (571) 272-2600. 
Any response to this action should be mailed to: 
Commissioner of Patents and Trademarks 
Washington, D.C. 
or faxed to: 

(703) 872-9306 

For informal or draft communications, please label "PROPOSED" or "DRAFT" 
Hand delivered responses should be brought to: 

Room 2A15 

Jefferson Building 

500 Dulany Street 

Alexandria, VA. 22313 



John Pezzlo 



19 November 2004 



JOHN PEZZLO 
PRIMARY EXAMINER 




